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Important note:

The ideas in this article are not a collection of other people’s ideas but

those of the author himself. They are NOT authoritative, but intended as a

basis for discussion, and some may need modification.

Some of the ideas have since been found to be similar to those expressed

by Maimonides, but may differ, and the responsibility is that of the author,

and not of Maimonides.



Although the Torah is far more than mere laws, it is the laws (mitsvot)

of the Torah that we are concerned with here. Not that the rest is less

important, but that for the purpose of this discussion it is irrelevant.

There is a commonly held belief that the laws of the Torah can be

classified into two groups: laws between man and his fellow, and laws

between man and his Creator. [Some add a third group, laws between man

and himself. We need not enter into that, as it is not relevant to our main

points.] Against this we can raise a strong objection.

A person steals. Clearly he commits an offence against his fellow man,

the person he has stolen from (using the word ‘offence’ in its widest

possible sense). But for this we do not need the Torah!

Equally he has committed an offence against God, a sin. But for this too

we do not need the Torah. Everyone is expected to know this. So what does

the Torah add?

A further problem arises in the case of capital punishment, the death

sentence. We may take two examples, one of murder, and the other of

public desecration of the Sabbath.

In the first case, the murderer has committed an offence against his

fellow, he has deprived him of his life. So what right has anyone else

(judges, executioner) to take revenge by killing him in turn? What is it

their business? Do two wrongs make a right? Does the second wrong even

redress the first? Does it bring the victim back to life?

In the second case, the Sabbath-breaker has hurt nobody, he has

committed a very serious offence against God, a sin, but how can the court

represent God, can it judge a person in that way?

It is generally accepted that only God can ‘judge’ a man and punish him.

Otherwise judgement is making a decision between two claims. A court can
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judge between two sides, a claimant and a defendant. The judge must be

impartial and take into account the arguments of both sides, weigh them up

and come to a decision. (Although Jewish law demands a group of not less

than three judges, who reach their decision by a majority vote, one man can

judge alone, even when forbidden to do so.) So here who is the claimant?

Only God, who may perhaps be represented. But how can God, even via a

representative, be called before a human court? Yet that is what is being

done! Anyway, who is competent to represent him?

In mediaeval times the ‘religious leaders’ of the Christian Church took

on this responsibility. Not just the prosecutors but the judges themselves

claimed divine authority to issue cruel edicts against anyone who they felt

had sinned against God and must therefore be punished by themselves,

God’s agents. To us, and to any clear-thinking fair-minded person, this is

in no way acceptable. So what is the answer?

To appreciate the answer we must first amend our ideas about the world

with respect to justice. The world does not consist merely of God and

individuals, but there is a third party, society. Human beings organise

themselves into groups, and each group or society, although it consists

entirely of individuals, acts in some ways as an entity in itself. An

approximate analogy is with a limited company, but this then ignores its

individual components. A better example is a club. The grouping may be

natural, or it may be artificially created, but the essential of a society is that

there are mutual needs and hence mutual obligations between its members.

The society is formed because the individuals cannot survive each on his

own, but has need of others. So they group together and make rules and

laws, agreements on the extent of mutual obligations.

Now we return to the case of capital punishment for murder. One of the

demands of any society is that every member must respect the right of every

other member to live. Anyone who deprives another of his life loses his

4



own right to live, and society will deprive him of his life, if at least for no

other reason than as a deterrent to others. In this way society safeguards

itself, and the claimant in court, the prosecutor, has been chosen by society

to represent its interests.

This is easy to accept as the basic theory of the death penalty for murder.

(Some societies seem to think that the death penalty is not needed and mere

imprisonment is sufficient, but even depriving the offender of his freedom

is a punishment that is imposed, and the imposer needs to be justified.) It

is not so easy to justify that way capital punishment for a public Sabbath-

breaker. The man has sinned against God, what harm has he done to anyone

else? How can the court punish him by depriving him of his life?

To answer this we must first remember that whereas the death penalty for

murder is more or less a universal law, that for breaking the Sabbath is not.

It is mentioned in the Torah, but is not implied even there as a universal

law, and we must first understand what the Torah is, contrary to a widely

held opinion as expressed at the beginning of this article.

On leaving Egypt the people of Israel were formed into a nation, but

more than that into a specific society, in a sense a closed society. Not

closed against all who wish to join, but those who wish to join must fulfil

certain conditions. The society is closed in that someone either is or is not

a member, and a member cannot ever leave. There is no floating in and out,

and any outsider who joins commits himself fully, and his descendants, for

all time. The society was to be in many ways an unusual one, meant as an

example to others – not that others should copy it in detail, but that others

should try to copy the basic tenets of the society, adapting details to their

own requirements.

This society was given the Torah, which was meant as the constitution

of that society, with all the rules and regulations applying to the society as

a whole and to individuals in their relation to that society, with rights and

privileges, along with duties, obligations and some restrictions. An unusual

feature of this society, although a group of human beings, is the position of
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God himself as the head of the society. In addition to being the creator of

the world and the ruler of the world, he acts also in the capacity of head of

this particular society. He has laid down the constitution of the society, its

rules and obligations, and all the rules, obligations and restrictions (as well

as rights and privileges) of the members. Some of these are of a wide and

general nature, others, no less important, are of detail specific to this society

that need not concern others, and included in the latter is the Sabbath.

The society as a whole depends on its members, its strength depends on

the determination of each member to play his part and to keep its rules.

Anyone breaking any of the rules weakens the society as a whole. So we

see that anyone who breaks the Sabbath in fact attacks the structure of the

society and weakens it, in particular if done defiantly in public (which is the

only case in which capital punishment applies).

Why then does this apply to a Sabbath breaker but not to one who for

example eats pork even in public? The reason is that the Sabbath is one of

the fundamental pillars of the society, whereas the ban on eating pork is not

a fundamental pillar. And who decides what is and what is not fundamental?

God! He has decided, and in the Torah that he has given he has made it

quite clear how relatively serious each offence is to be considered. Breaking

the Sabbath defiantly in public is a defiance against the whole constitution,

and is almost – not quite but nearly – on the level of murder.

Society, treated as an entity, has the right to defend itself, and the judge

judges between society, represented by the prosecutor (who may be the

witnesses of the action) and the accused. Each member of the society has

initially a right to live, but a murderer who deprives him of that right loses

in turn his own right, and is sentenced to death.

A member may lose his right to live through other offences, one of which

is Sabbath breaking defiantly in public, and in such a case society has the

right to deprive him of his life if such is necessary for its own survival. Not

only a right, but in certain circumstances a duty, specified in the

constitution, the Torah! This is expressed in the phrase ‘and you are to burn

out the rottenness from within you’.
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To put all this another way, disobedience to God is a sin, which he alone

is fit to deal with. But an attack on society is called a crime. It is not the

sin that is punishable by a court of law, but the crime, and only a crime

may be so punished.

What then of the man who breaks the Sabbath privately and quietly, or

even in public but not defiantly, or who eats pork? He too commits a crime,

but his crime is not always punishable by the courts. In such a case God,

not in his capacity as Judge of the World but in his capacity as Head of the

Society, will deal with him.

Now let us look at another aspect of all this. We are all familiar with the

Ten Commandments. What are they? Clearly there is something special

about them, but what?

[At one time these were recited each morning along with the Shema and

the Amidah (prayer). Later, however, Paul and his followers claimed that the

Ten are all that matters, everyone must keep them, while the rest of the Torah

is not important. To counteract this the rabbis fell over backwards, abolished

the daily recitation of the Ten, and declared that they are no more important

than the rest of the Torah, in which they deserve no special place. This need

not be considered today. Clearly the Ten are something special – what?]

The Torah was offered to Israel and accepted as a contract between God

and Israel, establishing the people as a society with God at the head of it.

Moses refers to the list of judgements and a summary list of miscellaneous

laws that follow it as ‘the Contract Document’ (sefer haberit) but the Two

Tablets, on which the Ten are written, are called the Evidence of the

Contract, or just ‘The Contract’. The Ten are the basis, but in what way?

The Christians, following Paul, take the Ten Commandments in theory

as the basis of God’s law. Since their belief is a religion, and the essence

of their religion is morality without ritual, they understandably but

mistakenly describe the Ten as the basis of all morality, of the Moral Law.

It is sad to read writings of rabbis who have followed them and accepted
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this. It is quite clear that while keeping the Sabbath may have a moral

value, a person can keep a very high standard of morality without it.

Against this there are laws even in the Torah whose moral aspects are far

more fundamental yet not included in the Ten.

Careful examination from a Jewish viewpoint shows that the Ten are

meant as the fundamental basis of a society, not of any society but of the

particular one to whom they were given. Any breach of a law of a society

is not a moral issue but by definition a crime, and so we see that the Ten

Commandments represent not the basis of the Moral Law but the basis of

the Criminal Law! One cannot expect Christians, who do not claim the need

to obey the rest of the Torah, to accept this – sin is in relation to God,

while crime concerns us and is none of his business – but one can expect

Jews to accept it!

We then remember what we discussed earlier, and see the whole Torah

as the constitution of a particular society based first and foremost on the

Ten Commandments, which start by defining God as the head and on what

justification (viz. as having taken the people out of Egypt, out of slavery).

This is followed by the main pillars of that society, namely to put no others

on the same level, to show him respect, to keep the Sabbath which more

than anything else makes this society unique, to keep the family unit as

essential by respecting parents, and then to respect others – their lives,

wives as such, property, right to justice, and so on. This alone is clearly

insufficient for practical application and requires the rest of the Torah to

back it up.

To summarise, we see breaches of the laws of the Torah not as sins

between man and either God or his fellow man, but as crimes against the

chosen society. Sins against God and against others still exist, but the Torah

is in addition. The man who steals from another commits both a sin against

God and a sin against his fellow, anyway, without the Torah. The latter adds

to this a crime against the society of which he is a member.
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Let us take another example of the application, to remove a possible

misunderstanding that may arise.

A soldier fighting outside Israel once saw colleagues stealing fruit from

an orchard and objected that it was against the Torah. They claimed that

taking from a non-Jew is not. He asked his rabbi ‘Is stealing from a non-

Jew forbidden by the Torah or does the Torah permit it?’

The question is a very bad one in that it implies that the Torah either

forbids or permits it. The answer is that one is here dealing with a case that

is outside the jurisdiction of the Torah. The latter is not a system of laws

telling everyone how to behave in all situations in life, as is often claimed.

It deals with a particular society in its own country, and does not relate to

matters outside that. Yes, to relations between that society and others

outside, such as its enemies, but not to individuals outside it. The Torah

certainly does not directly forbid stealing from a non-Jew outside the

borders of Israel, because that is not within its scope, but that does not

mean that it permits it! There is still the sin against God and against the

person from whom the thief steals, but not against the Torah. A regulation

at a public swimming pool forbidding you to throw rubbish into the pool

does not ‘permit’ you to throw it into someone’s front garden, even though

it does not forbid it. Again the Torah demands that a thief may have to

repay double or more of what he has stolen, and this need not apply to

someone outside Israel vis-à-vis a non-Jew. The latter’s society may have

its own way of dealing with the matter, but that is not Torah.

There is a general law in the Torah which such stealing may possibly

breach. ‘You are to do what is good and just in the eyes of God’, and in

that respect the Torah demands of you to behave yourself properly as a

member of a society to which you must not give a bad name, even outside

its territory, but that is a different matter. Each individual case must then

be decided according to cicumstances, by conscience rather than by specific

law. Some things forbidden by the Torah may even be permitted by the laws

of another country where you find yourself.
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The question then arises as to why Jews in the Diaspora need to keep the

Torah altogether, since it apparently does not apply there. A simple answer

given by some authorities, containing a large element of truth, is that indeed

‘there is no Torah outside Israel, only a remembrance of Torah (zekher la

torah)’. This appears to be borne out by the remarks of Moses in

Deuteronomy that ‘These are the laws that you are to keep on entering the

Land’, and indeed much of the Torah was not kept in the Desert under

Moses himself. But that does not mean that none of it was kept, nor that

none of it was enforced. Both the Sabbath-breaker and the blasphemer were

executed! What could be kept in the desert was kept as training, so that on

entering the Land the people would be used to most of it. Likewise in the

Diaspora, although in most cases nothing could be enforced, it was and is

essential to keep all that can be kept, as training for the eventual return and

reunification of the people, without which there is indeed no purpose. But

the Torah itself strictly speaking does not apply. However, one who does

not keep those of its laws that can be kept removes himself from his people,

and loses all rights and privileges of a member, including the right for

himself or his offspring to eventually return. Breaking away from his people

and the contract it made with God is itself a sin that God will deal with, but

not a crime that can be dealt with by the society, so in that respect there is

no Torah in the Diaspora. Remember the Torah is not merely obligations

and restrictions with punishments, it also brings rewards which are lost by

those who abandon it. Today there is an obligation for all Jews to return to

their homeland and to the Torah there, and those who say ‘We will keep the

Torah in the Diaspora’ – known as the ‘Kadesh Barnea Syndrome’ – are

merely paying lip-service. Ezekiel calls them profaners of the Divine Name,

and Rashi wrote that they in effect have no God! The Torah is the

constitution of the People of Israel in their own country, and its aim is to

establish a society that is an example to the whole world.

Abraham set an example of righteousness, but not everyone is righteous,

‘and you can never build a whole society where all or even most live like

that’. The Torah was given to Israel to show the world that you can.
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